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1. Overview 

This paper was prepared for the Coford Council Land Availability Working Group (CCLAWG) to set 
out the Forest Service position on unenclosed land.  It will be included as part of an Interim Report 
prepared by the CCLAWG to address the afforestation of unenclosed land. 

2. Background – The Role of the Forest Service 

The Forest Service of the Department of Agriculture, Food and the Marine is Ireland’s national forest 
authority. It is responsible for, inter alia: national forest policy; the promotion and regulation of 
afforestation and forest roading; the regulation of, felling and other forestry activities; the 
promotion of sustainable forest management through various initiatives and forestry support 
schemes; the discharge of responsibilities as a Competent Authority; Forest health and protection; 
and the National Forest Inventory. 

3. Promotion of forestry and sustainable forest management (SFM) 

One of the roles of The Forest Service is the promotion of private forestry. The overall goal of the 
national afforestation programme is to develop forestry to a scale and in a manner which maximises 
its contribution to national economic and social well being on a sustainable basis and which is 
compatible with the protection of the environment. 

Since 1998 Ireland, as a Signatory State to the Ministerial Conference on the Protection of Forests in 
Europe (MCPFE or Forest Europe), has committed itself in perpetuity to the development and 
management of all forests under the principles of sustainable forest management (SFM). SFM means 
the stewardship and use of forests and forest lands in a way, and at a rate, that maintains their 
biodiversity, productivity, regeneration capacity, vitality and their potential to fulfil, now and in the 
future, relevant ecological, economic and social functions, at local, national, and global levels, and 
that does not cause damage to other ecosystems. 

The Irish National Forest Standard (INFS) sets down the criteria and indicators at national level, 
including qualitative and quantitative measures, against which the practice of SFM is monitored, as 
well as setting out the inter-related framework and instruments with which the implementation of 
SFM is to be ensured. Observation of the Code of Best Forest Practice and adherence to the suite of 
Environmental Guidelines are two of the key mechanisms by which the Forest Service Inspectorate 
assesses and ensures the implementation of SFM at national and local level.  

SFM is not a static process. Improved Pan-European Indicators for Sustainable Forest Management 
were endorsed by Ireland in Vienna in 2003, with new Pan-European Guidelines for Afforestation 
and Reforestation endorsed in Oslo in 2011. Notable amongst these latter guidelines is the 
ecological guideline (No. 18) which states “in planning procedures for site selection for afforestation 
and reforestation projects environmental impacts should be considered to avoid possible negative 
effects on areas of high ecological value, particularly the conversion of natural and semi-natural non-
forest ecosystems and areas of high soil carbon stock (peatlands).” 

At European level the voluntary MCPFE/Forest Europe agreement is steadily progressing towards a 
legally binding international agreement, with strong support from other EU member states and the 
EU Commission in particular. The current EU Forest Strategy already emphasises the importance of 
the multifunctional role of forests and SFM. Whilst forest policy by and large remains in the 
competence of individual Member States common policies, especially in terms of fulfilling 
international commitments on SFM and on biodiversity through national or sub-national forest 
programmes, are being developed by the EU Commission. Most recently reference to SFM principles 



was included in the proposed forestry measures in the draft regulations for the CAP Rural 
Development Programme 2014-2020. 

 

3.1 Funding of Ireland’s afforestation programme 

Since 2007, expenditure on Ireland’s afforestation and associated forestry programmes has been 
sourced entirely from the State exchequer.  It is the responsibility of the Minister to ensure, through 
a robust commitment to his promotional, regulatory and policy obligations and the continued and 
effective use of available financial resources to further develop and increase the level of 
afforestation and to provide for other forest infrastructural supports. The following table 
summarises State expenditure on afforestation and associated forest premiums over the period 
2007-2011. (Note forest premium expenditure commitments are for a commitment period of 20 
years). 

 

Year 
Afforestation 

1
st

 Instalment 

Afforestation 

2
nd

 Instalment 
Premium 

2007 €21.5m €10.5m €70.3m 

2008 €20.1m €9.5m €74.3m 

2009 €22.3m €8.7m €70.7m 

2010 €27.6m €7.4m €72.5m 

2011 €20.5m €7.7m €75.2m 

 

The Forestry Schemes Manual and various scheme documents set out the procedures and 
operational standards required for the various forestry support schemes administered by the Forest 
Service of the Department of Agriculture, Food and the Marine.  

The Forestry Schemes Manual and scheme documents complement, and should be read in 
conjunction with, the National Forest Standard, the Code of Best Forest Practice – Ireland and the 
suite of mandatory environmental guidelines published by the Department in relation to water 
quality, biodiversity, archaeology, landscape, harvesting and aerial fertilisation., Adherence to the 
measures set out in these publications may be a condition of any consent / license / grant approval 
issued.  

In addition, the Forest Service has also published species guidelines namely the Forestry and 
Freshwater Pearl Mussel Requirements, the Forestry and Otter Guidelines and the Forestry and 
Kerry Slug Guidelines, which apply in certain circumstances. Compliance with these Forest Service 
requirements ensures that all timber produced in Ireland is derived from sustainably managed 
forests and that State investment in forestry is protected. 

 

3.2 Other promotional work supported by DAFM - Forest Service   
 
In addition to directly supporting the afforestation programme, the Department continues to 
promote forestry, primarily through the provision of funding to the Teagasc Forestry Development 
Department.  The Teagasc Forestry Development Department carry out a number of promotional 
activities each year and, in latter years, has done significant work in promoting, and assisting in, the 
formation of forestry producer groups. 
 
One new initiative by Teagasc in 2012 was the organization of a nationwide series of free One-2-One 
forestry clinics from 13 to 24 February whereby farmers and landowners seeking independent advice 
and up-to-date information on planting and managing forestry and trees availed of a one-to-one 
consultation with an experienced Teagasc forestry adviser at one of the free clinics throughout the 



country in local Teagasc offices.  Over 350 people attended one of the 45 Clinics held throughout 
Ireland over the two week period. The two most common queries raised by landowners attending 
these clinics were in relation to planting and preparing for thinning.  
 
In addition to the annual contribution towards the Teagasc forestry programme, the Department 
also provided funding in the period 2005 to 2008 to the Irish Forest Industry Chain (IFIC) for the 
forestry promotional campaign ‘Forests for a Bright Future’, which included a series of forest 
promotional events throughout the country during that period.  The Department also carried out, in 
association with other bodies in the forestry sector, promotional campaigns in West Cork in 2010, 
Roscommon in 2010 and Clare in 2011. 
 
The Department also provides funding to a number of bodies for forestry related projects, for 
example, to the IFA towards the production of a farmer friendly publication entitled ‘A Practical 
Guide to Establishing Forestry Owner Organisations’ and, currently, to the ITGA towards the 
development of a template Master Timber Sales Agreement.  While there is a limited budget 
available for the promotion of forestry, the Forest Service seeks to allocate the available amounts as 
effectively as possible.   
 
Mr. Shane McEntee, Minister of State with responsibility for Forestry, also highlights the importance 
and benefits of forestry through his attendance at forestry related events, media interviews, the 
provision of forewords for publications and forestry supplements and the issue of press releases 
announcing developments in the area. 
 
The Forest Service of the Department is represented on the Department’s stand at the National 
Ploughing Championship to promote the forestry programme and respond to queries from existing 
and potential forest owners and is also present in a similar capacity every year at the Tullamore 
Show.   

 

4. Regulatory role of the Forest Service 

The Minister has a wide range of regulatory responsibilities, both directly under specific forestry-
related legislation, or as the Competent Authority in relation to wider legislation. Such 
responsibilities have a direct relevance to the planting of unenclosed land, and are outlined below.  

 

4.1 Direct responsibilities 

4.1.1 European Communities (Forest Consent and Assessment) Regulations 2010 (S.I. 

No. 558 of 2010) 

The following requirements apply under S.I. 558. 

• Sub-threshold Environmental Impact Assessment (EIA) screening and Ministerial approval is 
required for all afforestation and forest road works. 

• An Environmental Impact Statement (EIS) is required where significant environmental 
effects are deemed likely. This is triggered by mandatory thresholds or if deemed necessary 
following sub-threshold EIA screening. 

• Obligation to consult environmental authorities and bodies (NPWS, EPA, IFI, AnTaisce, etc.). 

• Public participation and public notification of applications for approval, the decision taken 
with regard to whether or not a sub-threshold EIS is required, and/or the EIA of any EIS 
submitted. 

• Public participation in the decision-making process and right of appeal (judicial review). 



• Assessment of the requirement for an EIA in relation to afforestation proposals is integrated 
into IFORIS, incorporating environmental checks for fisheries, designated areas, archaeology, 
landscape, etc. 

 All proposed afforestation developments must receive the prior written approval of the 
Forest Service, whether or not grant aid has been sought.  

 It is an offence to undertake afforestation without the prior approval of the Minister. Any 
afforestation development which proceeds without such approval will not be eligible for 
grant assistance. 

 

The Forest Service’s initial environmental appraisal of any project must consider not just the 
establishment and development phase, but also the operational (forest rotation) phases, as well as 
potential future impacts and cumulative effects i.e. the full forest cycle from planting through to 
clearfelling and replanting. Examples of potential impacts include the risk of accidents like fire, 
pollution from sediment or nutrient release during thinning, clearfelling or replanting, or the 
creation of further obstacles to meeting relevant water quality standards or favourable conservation 
status for protected habitats or species. 

 

4.1.2  Forestry Act 1946 – Felling and Replanting 

The 1946 Forestry Act primarily governs felling and replanting.  

 Poorly located afforestation within sensitive areas or on sites connected to sensitive areas stockpile 
problems for the future, for the forest owner, the Forest Service and the wider forest industry. In 
assessing afforestation applications it is necessary, relevant and appropriate for the Forest Service to 
consider the range of potential environmental impacts the establishment and growth of the forest 
may have over time. This consideration extends beyond the short timeframe involving the 
cultivation, planting and establishment of a site, and the medium term spanning the payment of the 
forestry premiums, to include the long term horizon incorporating the entire forest cycle and future 
rotations. Felling, for which the Forest Service is responsible under the 1946 Forestry Act can be the 
intervention of greatest environmental impact which is why Forest Service must assess the potential 
felling impact even at the time of afforestation.  

 

4.1.3  European Communities (Aerial Fertilisation) (Forestry) Regulations 2012 (S.I. 125 

of 2012) 

Aerial fertilisation may be required for poorly performing afforestation sites again primarily on 
unenclosed land. However, this activity, which requires Ministerial consent, continually raises 
concerns regarding water quality (including drinking water quality) and the environment among 
responsible bodies - NPWS, Inland Fisheries, Local Authorities and the EPA. 

 

4.2 Responsibilities as a Competent Authority 

4.2.1  European Communities (Birds and Natural Habitats) Regulations 2011 (S.I. No. 

477 of 2011) – Natura 2000 sites 

As required under the European Habitats Directive (Council Directive 92/43/EEC) and the European 
Communities (Birds and Natural Habitats) Regulations 2011 (S.I. No. 477 of 2011), the Forest Service 
is required to undertake screening, and where necessary, an appropriate assessment, in relation to 
applications for consent, grant approval and licensing for various forestry activities, in order to 
evaluate the project within the context of any potential impact on a Natura 2000 sites either  within 
Natura sites, or outside of Natura sites, where an ex-situ impact could arise.  



As outlined in the Forest Service Appropriate Assessment Procedure (AAP) Information Note (March 
2012), on receipt of an application, the Forest Service initially undertakes screening to determine if 
there is a possibility of the project, either individually or in combination with other plans or projects, 
having a significant effect on a Natura site (SAC or SPA). Screening takes places as part of the normal 
evaluation of the application by the Forest Service, typically based on the submitted application 
form and maps. If deemed necessary following screening, the Forest Service also undertakes the 
subsequent appropriate assessment, based inter alia on a Natura Impact Statement (NIS) submitted 
by the applicant.  

The Forest Service can only give consent if it determines that the project will not adversely affect the 
integrity of a Natura site, or if it determines that specific conditions attached to the consent will 
ensure that same outcome. 

 

4.2.2 Responsibilities regarding habitats and species outside of Natura 2000 sites 

The Forest service in making its decisions regarding consent, grant approval and licencing also takes 
cognisance of Natural Heritage Areas (NHAs) proposed NHAs and protected species e.g. Annex IV 
species or Flora Protection order Species. In addition, even if located outside of a designated site, 
the project area itself may contain habitats or species of high ecological or local value that may be 
particularly vulnerable to forestry.  

Species listed on Annex IV of the Habitats Directive are strictly protected i.e. it is an offence to 
deliberately disturb the species or damage or destroy its breeding or resting place wherever it occurs 
(protected both inside and outside of designated areas). Annex IV species includes otters, Kerry Slug 
and bats.  

Other responsibilities arise from the Birds and Habitats Directives including.  

 

 Article 4(4) of the Birds Directive also applies, i.e. “Outside of these protection areas [SPAs], 
Member States shall also strive to avoid pollution or deterioration of [bird] habitats.” 

 Article 10 of the Habitats Directive, i.e. “Member States shall endeavour, where they 
consider it necessary, in their land-use planning and development policies and, in particular, 
with a view to improving the ecological coherence of the Natura 2000 network, to 
encourage the management of features of the landscape which are of major importance for 
wild fauna and flora... Such features are those which, by virtue of their linear and continuous 
structure (such as rivers with their banks or the traditional systems for marking field 
boundaries) or their function as stepping stones (such as ponds or small woods), are 
essential for the migration, dispersal and genetic exchange of wild species.” 

  

4.2.3 Further obligations inter alia arise from 

 

 The Wildlife Act 1976, as amended by the Wildlife (Amendment) Act 2000, provides for the 
protection and conservation of wild flora and fauna and the conservation of a representative 
sample of important ecosystems (Natural Heritage Areas (NHAs)). To date, 75 raised bogs 
(23,000ha) and 73 blanket bogs (37,000ha) have been designated as NHAs.  

 

 The Flora Protection Order 1999 (S.I. 94 of 1999) lists the plant species protected by section 
21 of the Wildlife Act, 1976. This Order supersedes orders made in 1980 and 1987 and lists 
69 vascular plant species, 4 liverworts, 1 lichen, 2 stoneworts and 14 mosses. It is illegal to 
cut, uproot or damage the listed species in any way, or to offer them for sale. This 
prohibition extends to the taking or sale of seed. In addition, it is illegal to alter damage or 
interfere in any way with their habitats. This protection applies wherever the plants are 
found and is not confined to sites designated for nature conservation. 

 



4.2.4 Water Framework Directive (WFD) 

As a public authority, the Forest Service of the DAFM must exercise its functions in a manner which 
is consistent with, and contributes to, achieving the objectives of each River Basin District Plan. This 
includes the various basic measures and supplementary actions under the Programme of Measures 
& Standards for Forest & Water (Western River Basin District, November 2008). The Forest Service is 
currently compiling its reports to the EPA relevant River Basin Districts. 

The Forest Service assesses various water-related parameters, including acid sensitivity, Freshwater 
Pearl Mussel, connectivity to downstream protected areas, etc. Furthermore, Inspectors are 
required to check the details of the underlying waterbody(-ies) on iFORIS, and to assess whether or 
not the proposal is consistent with the objectives of the WFD, primarily in terms of the actual status 
of the relevant waterbody(-ies).  

 

4.2.4 Strategic Environment Assessment Directive 

The EU Directive (2001/42/EC) on the assessment of the effects of certain plans and programmes on 
the environment (the SEA Directive) is transposed nationally by regulation, i.e. S.I. 435 of 2004). SEA 
is mandatory for certain plans and programmes, as well as significant modifications to them, and 
applies to the agriculture and forestry sectors.  

SEA covers plans and programmes prepared by public authorities (including the Forest Service and 
DAFM) under legislative, regulatory or administrative provisions, which set a framework for future 
development consent of projects listed in Annexes I and II to the EIA Directive, or which are likely to 
have a significant effect on any Natura 2000 site. Four types of forestry development are covered by 
Annex II of the EIA Directive: 

 initial afforestation; 

 deforestation for the purposes of conversion to another type of land use (where the latter 
change is not otherwise controlled by another consent authority); 

 the construction of forest roads (not otherwise controlled by another consent authority); 
and 

 quarries associated with the construction of forest roads (not otherwise controlled by 
another consent authority). 

Following consultation with required bodies and the EU Commission, the current Afforestation Grant 
and Premium Scheme and Forest Road Scheme (originally part of the CAP Rural Development 
programme 2007–13) were subject to full SEA.  

Pressure will invariably come from environmental NGOs and probably the EU Commission to subject 
any new national schemes, plan, revised policy statement and / or strategic actions relating to the 
forestry sector to the SEA process.  

A critical step in the SEA process (and one likely to be closely scrutinised by the aforementioned 
parties) is the production of a stand-alone Environment Report to accompany any new draft plan(s).  
The Environmental Report must include information on the following: 

 details of existing environmental problems relevant to the plan or programme; 

 the environment characteristics of the areas affected; 

 environmental obligations imposed to meet international, European, and national objectives 
and how the plan or programme meets these objectives; 

 the likely significant environmental effects which would be brought about by implementing 
the plan or programme, including the consideration of cumulative and synergistic effects, 
and both temporary and long-term effects; 

 any envisaged mitigating measures (which must be as full as possible); and 



 a non-technical summary. 

Prior to final adoption, the draft plan and Environmental Report are subject to formal public 
consultation, with an explicit requirement that any written submissions or observations are taken 
into consideration before the finalisation of the plan or programme. 

The regulations also require the competent authority to monitor the significant environmental 
effects of implementation of the plan or programme, or modification to a plan or programme in 
order, inter alia, to identify at an early stage unforeseen adverse effects and to be able to undertake 
appropriate remedial action. 

Indicators listed for monitoring and to be reported upon in the SEA for the current schemes, i.e. up 
to 2013, include water quality and biodiversity. Sources such as NPWS reports lodged with the 
National Biological Records Centre and BirdWatch Ireland surveys are specifically referred to. 

 

4.2.5 Aarhus Convention 

The 1998 UNECE Convention on Access to Information, Public Participation in Decision-Making and 
Access to Justice (the Aarhus Convention) was recently ratified by Ireland.  

The Environment (Miscellaneous Provisions) Act 2011, which gives effect to certain rights provided 
for in the Aarhus Convention, now permits civil proceedings to be instigated by third parties on an 
‘own-costs basis’ against the Forest Service and/or a landowner for the purpose of ensuring 
compliance with, or the enforcement of, any environmental conditions attached to felling licences 
granted under the Forestry Act 1946, where the failure to comply with, to ensure such compliance 
with, or the enforcement of, these conditions has caused, is causing, or is likely to cause, damage to 
the environment. 

 

 

4.3 Indirect responsibilities 

 

4.3.1 Environment Liability Directive 

EU Directive 2004/35/EC on Environment Liability with Regard to the Prevention and Remedying of 
Environmental Damage) (ELD) came into force in Ireland by regulation (S.I. 547 of 2008) on 1 April 
2009. 

The regulations aim to prevent and remedy certain categories of environmental damage not covered 
by existing regimes or policy instruments. They are framed around the ‘polluter pays principle’ and 
create a civil and financial liability framework for damage done to the environment, as well criminal 
offences and penalties for certain acts or omissions in the process. The regulations also oblige 
landowners or their agents (operators) whose activities have caused environmental damage to 
remedy the damage or who activities pose an imminent threat of damage to take preventative 
action. The EPA, which is the designated competent authority, in the absence of the operator taking 
appropriate remedial or preventative action, may itself take remedial or preventative action and 
recover the costs involved.  

Of particular relevance to forestry is the creation of liability for damage done to the animals, birds or 
plants (including their habitats, resting places and breeding sites) listed in the Birds and Habitats 
Directives wherever they occur, i.e. protection is extended beyond designated SACs and SPAs. 
Examples include freshwater pearl mussel, the habitats of the hen harrier, merlin and corncrake, 
actively growing blanket and raised bogs, and certain grassland habitats.  

The financial / civil liability test applying to occupational activities such as forestry is fault-based, i.e. 
operator will be held liable for damage done or the imminent threat of damage caused where is can 
be proven that the operator was at fault or in some way negligent.  



The implementing Government Department – the Department of the Environment, Community & 
Local Government – has the discretion to allow for additional defences in certain circumstances. 
These defences have yet to be given effect in Ireland, although it is on the Government’s legislative 
agenda for 2013. 

 The first defence, the ‘Permit Defence’, can only be utilized by operators conducting certain 
industrially polluting activities where emissions are allowed under licence. In general, this 
defence will not apply to forestry, so having approval for afforestation or felling licence in 
itself is not sufficient. 

 The second defence, the ‘State of the Art Defence’, may apply to forestry, but again having 
approval for afforestation or felling licence in itself is not sufficient. At a minimum, a forestry 
operator is likely to be examined against their adherence to all the relevant environmental 
guidelines, any additional environmental conditions attached to an approval or licence, and 
any other legislative provisions or requirements such as the Wildlife Acts or a Flora 
Protection Order. 

Either way, the Forest Service may have limited influence over the application of the ELD by the EPA. 
The ELD gives affected members of the public and environmental NGOs a right to complain directly 
to it about damage to the environment or the imminent threat of damage, and they must be 
informed of the EPA’s decision whether or not to act on such reports. It also gives these parties a 
right to seek judicial review of any failure by the EPA to act when notified of definite damage.  

Where complaints are lodged, the EPA can request information from the Forest Service, and within 
its statutory functions direct it to carry out, cause to be carried out, or arrange for specific actions to 
be undertaken, where the EPA considers them necessary to prevent or remedy environmental 
damage. As with individual operators, it can also recover costs if the Forest Service doesn’t act. 

The ELD is relatively new in Ireland and there is little publically documented experience of the 
application of its provisions by either the EPA or environmental NGOs. However, in Germany, cases 
have already been taken to regional courts in relation to the indirect drainage of a bird sanctuary, 
the removal of hedgerows for a construction project, works at a solar energy park affecting 
protected reptiles, and the felling of an area within a forest that affected the habitats of protected 
birds. 

  



 

5. Definition of unenclosed land 

 

As set out in the Forestry Schemes Manual and Circular 18/2011 (see appendices for text), enclosed 
and unenclosed land are defined as follows: 

 

Enclosed / Improved (E/I) land: 

The E/I land type generally includes land that is enclosed and improved for agricultural use by 
cultivation and manuring, and which is completely surrounded by man-made boundaries. These 
lands are usually shown as being enclosed on 6 inch Ordinance Survey maps (1:10,560), and this can 
be indicative of existing agricultural use. 

 

Unenclosed / Unimproved (U/U) land: 

 Normally associated with peat soils or other poor soils. 

 Includes areas that have not been cultivated or brought under intensive commercial 
agricultural use successfully over a sustained period.  

 These lands are generally used for extensive grazing and have low levels of existing 
agricultural productivity.  

 This land type will normally require an application of phosphorus fertiliser at establishment 
for successful tree growth.  

 

6. National policy regarding unenclosed land 

 

As set out in Circular 10/2010 and Section 6.2: Commercial Crop of the Forestry Schemes Manual, 
the national policy regarding unenclosed land is as follows:  

 

Circular 10/2010 

The current policy on the afforestation of unenclosed land is that the amount of unenclosed land in 
any application for financial approval cannot exceed 20% of the total area. 

Some enclosed land parcels may have a portion of unenclosed land associated and integrated into 
the overall land area. In these cases, the Department allows an integrated project of enclosed and 
unenclosed land as long as the unenclosed land does not exceed 20% of the project area.  

 

Forestry Schemes Manual, Section 6.2 

“The land must be capable of producing yield class 4 for oak or beech or at least yield 
class 14 for Sitka spruce using normal forestry practices. The use of Sitka spruce as an 
indicator recognises that other conifers may not achieve this production on the same 
site.”  (From Chapter 6: General Site Requirements, 6.2: Commercial Crop) 

 

  



7. Context for national policy on unenclosed land 

 

The following sets out the background to the national policy on unenclosed land, as defined above.  

 

7.1 Environmental issues 

A wide range of significant environmental concerns, including those relating to habitat, species and 
water quality, arise in consideration of the afforestation of unenclosed land. These include 

 Direct loss of protected habitats and species, both within and outside designated areas, at 
initial afforestation and as the forest develops. 

 Indirect loss of protected habitats and species as a result of altering the existing habitat or 
environmental conditions. 

 Disturbance of protected species. 

 Location on sensitive sites creates a high risk for significant environmental damage arising 
from forest operations, e.g. disturbance of breeding Hen Harrier during mechanical 
operations, or heightened multi-annual Phosphorous release after clearfell, sedimentation 
and subsequent impact on downstream Freshwater Pearl Mussel. 

 High potential for wider in-combination impacts with other forests, forestry operations, 
windfarms, etc.  

 Impacts on water quality throughout forest cycle, including eutrophication, sedimentation, 
acidification and altered hydrology. 

 Heightened nutritional requirement of unenclosed sites increases the likelihood of aerial 
fertilisation within highly sensitive upland catchments. 

 Threat to the maintenance and improvement of the status of underlying waterbodies, as 
required under the Water Framework Directive.  

 Disruption of sensitive landscapes. 

 The replanting of sensitive sites and the legal and carbon balance implications of non-
replanting. 

 
 

7.2 Silvicultural, productivity and economic issues 

 Experience to date; unenclosed land comprises poorly performing and nutrient deficient 
sites. 

 According to the NFI (2007), 20% or 36,950 ha of the private grant-aided forest estate was 
classified as having nutrient deficiency. More than 80% of this was located on peat.  

 Issues for the Owner/Grower throughout the forest cycle: 

o Nutritional issues at establishment and at Year 4.  
o Delayed payment of grants and premiums. 
o Future premiums withheld where plantations are failing to establish. 
o Thinning and felling difficulties. Options severely restricted, higher costs. 
o Greater windthrow risk, imposition of ‘no-thin’ regime. 
o Limited access and more expensive roading on peat sites. 
o Greater fire risk. 
o Management options severely restricted, management costs greatly heightened, 

quality of end-product reduced. 

  



 

 

7.3 Heightened risk for the State, the Minister and the Department  
 

 Risk of potential environmental damage over the short, medium and long term arising from 
the inappropriate afforestation of sensitive sites, and associated future management. 

 Reputational risk at a local, national and EU level arising from inappropriate afforestation. 

 Risk of poor growth and development, and inappropriate spend of taxpayers’ money.  
Risk of future litigation at an EU level (Court of Justice of the European Union) (see box 
below) and at a local level (e.g. poor performance) 

 Heightened regulatory burden on Minister and Departmental capacity, opportune cost 
arising from a disproportioned focus of resources.  
 

CJEU cases against Ireland where forestry is cited: 
 

 Infringement 2007/2166 Alleged failure to comply with Directive 2001/42/EC SEA Directive (Reasoned Opinion 
29/10/2009 ref. Hen Harrier Protocol). 
 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FNONSGML%2BCOMPARL%2BPE-
415.090%2B05%2BDOC%2BWORD%2BV0%2F%2FEN. 
 

 Case No. C-282/02 Alleged failure to fulfil obligations under Council Directive 76/464/EC Dangerous Substances 
Directive (Aerial fertilisation approval system not in compliance with DSD Directive). 
 
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-282/02&td=ALL 

 

 Complaint 2001/5176 Alleged failure to fulfil obligations under Council Directive 92/43/EEC on the conservation 
of natural habitats and of wild flora and fauna (Case originates in a number of separate infringement files. 

o Infringement 2004/4759 FPM refers Owenriff & FPM. 
o Issues relating to the transposition of Habitats Directive – Forestry implicated. 
o Court proceedings initiated in 2007. 

http://www.wrbd.ie/PDF/Monitoring_Fish_Stock_Survey_in_the_Owenriff_Catchment.pdf 
 

 Infringement No 2001/4917 Alleged failure to fulfil obligations under Council Directive 92/43/EEC on the 
conservation of natural habitats and of wild flora and fauna. 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/313&format=HTML&aged=1&language=EN&gu
iLanguage=en 
 

 Infringement 2002/4259 Alleged failure to comply with Directive 85/337/EEC EIA Directive (Failure to 
implement EIA for afforestation 07/10/11 case closed). 
http://ec.europa.eu/eu_law/docs/docs_infringements/annual_report_28/statannex_1-3_en.pdf 

 

 Case No. C-418/04 Alleged failure to fulfil obligations under the Birds Directive. Forestry not directly implicated 
but mentioned by CION. 
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-418/04&td=ALL 

 

 Other: 
 

o September 2011, pilot complaint regarding afforestation in Hen Harrier areas 
o Probability of a new case regarding freshwater pearl mussel where forest harvesting is an element of 

the case expected. 
 
As of 31 December 2009, Ireland was the third ranked country under investigation by the EU Commission for infringements 
(34 in total) of EU law on the environment. As of 07 March 2012 the Commission listed Ireland as the Member State with 
the highest number of ECJ judgements (14 in total) which it had referred to the ECJ for a second time (i.e. for fines). 
 
Case law of the Court of Justice precludes the "letter of formal notice" and/or the "reasoned opinion" sent to a Member 
State from being publically disclosed by the EU Commission while an infringement case is ongoing.  However, they are 
accessible to the public upon request after the closure of the case by the Commission.  
To contribute to transparency and make this information more accessible to citizens and stakeholders, the European 
Commission DG Environment has started to actively disseminate all the documents relating to closed infringement cases. 
http://ec.europa.eu/environment/legal/law/infrigments_docs.htm 

 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FNONSGML%2BCOMPARL%2BPE-415.090%2B05%2BDOC%2BWORD%2BV0%2F%2FEN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FNONSGML%2BCOMPARL%2BPE-415.090%2B05%2BDOC%2BWORD%2BV0%2F%2FEN
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-282/02&td=ALL
http://www.wrbd.ie/PDF/Monitoring_Fish_Stock_Survey_in_the_Owenriff_Catchment.pdf
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/313&format=HTML&aged=1&language=EN&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/313&format=HTML&aged=1&language=EN&guiLanguage=en
http://ec.europa.eu/eu_law/docs/docs_infringements/annual_report_28/statannex_1-3_en.pdf
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-418/04&td=ALL
http://ec.europa.eu/environment/legal/law/infrigments_docs.htm


8. EU and wider policy context 

8.1 RDP Regulations 

 

Irrespective of whether Ireland chooses to seek fund under the RDR for afforestation and/or any 
other forestry schemes or chooses to continue to fund one or more of them under the State Aid 
Rules, EU Trade Division have advised that the next round of State Aid Guidelines for Forestry will, in 
all likelihood, reflect the forestry articles of the new RDR, as was the case in 2006. 

Both the EU Biodiversity Strategy (now the EU Biodiversity Strategy 2020) and the current EU 
Forestry Strategy (and associated EU Forest Action Plan (FAP)) were taken into account in drawing 
up the draft RDP Regulations. Any revision of those documents in the interim is also likely to 
influence the final form of the RDP Regulations, as are the opinions of the Members of the European 
Parliament. 

Imposition of the new EU Biodiversity Strategy to 2020 is expected to commence with a drive for full 
implementation of the Habitats and Birds Directives, together with full and proper implementation 
and management of the Natura 2000 network of protected areas.  

The aim is to bring about a measurable improvement in the conservation status of species and 
habitats that depend on or are affected by forestry and in the provision of related ecosystem 
services as compared to the EU 2010 baseline.  

Improvement will be measured against quantified enhancement targets for the conservation status 
of species and habitats of EU interest and the restoration of degraded ecosystems. 

Should the proposed Legally Binding Agreement (LBA) on Forests in Europe come to fruition, and the 
EU and a significant number of its Member States sign and ratify it, then a parallel legally 
enforceable mechanism will also emerge for the enforcement of the MCPFE/FOREST EUROPE SFM 
commitments. 

It would appear that the Commission intends to make a much more critical assessment of what type 
of land will be deemed eligible for the RDP afforestation. 

 
 
 
  



9. Planting statistics for Enclosed and Unenclosed land, 1992-2011 
 
 

       

  
PRIVATE 

  
State  TOTAL 

YEAR  Total (ha)  Enclosed (ha)  Unenclosed (ha)  % Unenclosed  State  Grand Total 

1992 9,134 5,457 3,677 40 7,565 16,699 

1993 9,171 6,006 3,164 35 6,827 15,998 

1994 12,812 7,640 5,172 40 6,622 19,434 

1995 17,343 11,000 6,343 37 6,367 23,710 

1996 16,555 10,236 6,319 38 4,426 20,981 

1997 11,444 7,081 4,363 38 891 12,335 

1998 12,928 8,805 4,124 32 2,926 15,854 

1999 12,668 9,678 2,990 24 1,464 14,132 

2000 15,696 12,531 3,165 20 317 16,013 

2001 15,464 12,494 2,970 19 319 15,783 

2002 9,098 7,874 1,224 13 128 9,226 

2003 8,969 7,803 1,166 13   8,969 

2004 9,739 8,587 1,151 12 122 9,861 

2005 10,096 9,088 1,008 10 64 10,160 

2006 8,037 7,242 795 10 25 8,062 

2007 6,947 6,252 695 10 0 6,947 

2008 6,248 5,551 696 11 0 6,248 

2009 6,648 6,210 437 7 0 6,648 

2010 8,314 7,928 386 5 0 8,314 

2011 6,653 6,387 266 4 0 6,653 

Total  213,964 163,850 50,111   38,063 252,027 

 
 

In 2009, 6,210 ha enclosed land planted  437 ha unenclosed land planted (6.6% of total) 

In 2010, 7,928 ha enclosed land planted  386 ha unenclosed land planted (4.6% of total) 

In 2011, 6,387 ha enclosed land planted   266 ha unenclosed land planted (4.2% of total)  

 

 

 
 
 
 
  



10. The future 

 

The Forest Service is supportive of national policy regarding afforestation on unenclosed land and 
other land types should be based on and informed by the following:  

 

10.1 A strategic approach (the work of the CCLAWG) 

The Forest Service is an active participant in the Coford Council Land Availability Working Group 
(CCLAWG).  

Within the context of land availability for afforestation, a broad understanding and acceptance of 
the following is needed: 

 Land available not suitable (e.g. environmentally sensitive & / or unproductive) (Category A) 

 Land suitable not available (e.g. high quality land in agricultural production / planted) 
(Category B) 

 Land available and suitable (e.g. opportunities within “grazing land”) (Category C) 

The greatest potential and the proper focus of the land availability group lies with land in Category C 
(95%+ of the current afforestation occurs on this land type). The Forest Service is of the view that 
efforts need to be focused on opportunities within  in Category C, with a view to identifying the 
extent of the available resource and to set-out strategies to bring a proportion of this suitable land 
into forestry recognising that there will also be opportunities for afforestation & woodland creation 
within Categories A & B. 

Secondly, forestry will not thrive if perceived as a threat to agriculture – integration and synergies 
must be demonstrated. The case for the increased afforestation of these lands would be supported 
by detailed analysis and a forensic case and the completion of a sensitivity analysis of the 
implications of the afforestation of a targeted proportion of this land (Scotland Woodland Expansion 
Advisory Group is an excellent model). 

Consideration should be given to potential appropriate afforestation and woodland creation within 
the scope of land currently classified as unenclosed land. This requires further exploration including 
potential productivity and environmental evaluation and may identify opportunities within these 
areas for woodland expansion through, for example, the creation of riparian woodland.  

This approach should be supported and informed by the following; 

 

10.2 National, EU and wider policy context 

Forest Service will endeavour to ensure future afforestation policy and practice continues to reflect 
the demands of national, EU and wider policy context in terms of its position vis-a-vis agriculture, in 
the context of the requirements of CAP proposals and State Aid rules, the demands of the EU 
Biodiversity Strategy and the LBA, among other requirements.  

 

 

 

 



10.3 Promotional responsibility of the Forest Service 

The Forest Service will continue to develop forestry to a scale and in a manner which maximises its 
contribution to national economic and social wellbeing on a sustainable basis, and which is 
compatible with the protection of the environment. This will include the following: 

 Promotion of a wider vision of the value of woodlands and forests, e.g. the potential of 
woodlands and forests to protect biodiversity and water quality on a targeted basis. This will 
entail the development of synergies with other bodies and sectors, to explore ways in which 
carefully targeted afforestation may advance wider environmental objectives. New 
perspectives are required beyond the group think – the positive influences and interactions 
possible potential for the right trees in the right place for the right reasons. 

 Identification and consideration of what areas are open for afforestation (including less 
obvious opportunities such as strategic urban and peri-urban sites) and what types of 
forest/woodland will be best suited for these areas. 

 Demonstrate integration and synergies with agricultural enterprises. 

 Evaluate afforestation projects on the basis of the ecosystem services delivered. 

 

10.4 Regulatory responsibility of the Forest Service 

The Forest Service will ensure the direct and indirect regulatory requirements of the Minister are 
satisfied, and will continue to work with other Government agencies & stakeholders in an integrated 
manner. 

 

10. 5 Best scientific information and advice 

The Forest Service will ensure that policy and practise continue to be informed by and respond to 
best scientific advice. 

 

 

 
 
  



Appendix 1 

Except from Forestry Schemes Manual, Chapter 6: General Site Requirements 

 

6.1 Agricultural land  

The term “afforestation” means the planting of land not previously under forest. The Afforestation 
Grant Scheme is applicable to agricultural land only. Agricultural land has been defined (EU 
Commission decision 83/461/EEC of 4 July 1983) as any one of the following:  

1. Arable land (cereals, dried and fresh vegetables, potatoes, sugar beet, forage roots and 
tubers, industrial crops, crops under glass, flowers and ornamental plants, forage plants, 
seeds and seedlings) and fallow land  

2. Kitchen gardens  
3. Permanent pasture and meadow  
4. Permanent crops (fruit and berry plantations, citrus plantations, olive plantations, vineyards, 

nurseries).  
5. Land which has been used for agricultural purposes (including extensive) in recent years 

(Upland sheep grazing). 

The Forest Service has defined recent years as 5 years for the purpose of the Afforestation Grant 
Schemes  

Lands in other uses such as turbary (turf cutting), amenity, golf courses and other non agriculture 
activities are not entitled to grant aid under the afforestation grant schemes. In some instances 
other schemes such as the Woodland Improvement Scheme and the Neighbourwood and Native 
Woodland Scheme, may be applicable. For the purposes of the Afforestation Schemes, former 
Christmas trees farms will also be considered for approval.  

 

6.2 Commercial Crop  

Both conifer and broadleaf sites which are proposed for planting must be capable of producing a 
commercial sawlog crop of wood. Commercial wood is defined as timber suitable for industrial end 
use.  

The land must be capable of producing yield class 4 for oak or beech or at least yield class 14 for 
Sitka spruce using normal forestry practices. The use of Sitka spruce as an indicator recognises that 
other conifers may not achieve this production on the same site. 

 

 

 
  



Appendix 2 

Excerpt from Forest Service Circular 18/ 2011 – Land Types 

 

Introduction 

Forest Service afforestation schemes (Afforestation Scheme, Forest Environment Protection Scheme 
and Native Woodland Scheme: Establishment) provide premiums to incentivise the planting of 
agricultural land. The different rates of premium available under these schemes reflect differences in 
existing levels of agricultural output associated with land quality.   

Agricultural land in Ireland can be broadly divided into two types: (i) enclosed/improved land; and 
(ii) unenclosed/unimproved land. While most land will clearly be in one type or the other, borderline 
cases will arise. These borderline cases must be ascribed to one or the other type based on which of 
the following definitions most applies.  

 

Enclosed/Improved (E/I) land  

The E/I land type generally includes land that is enclosed and improved for agricultural use by 
cultivation and manuring, and which is completely surrounded by man-made boundaries. These 
lands are usually shown as being enclosed on 6 inch Ordinance Survey maps (1:10,560), and this can 
be indicative of existing agricultural use. 

E/I land includes land that has been under intensive agricultural use since prior to 1st January 2004 
and carries vegetation predominately of pasture grasses and herbaceous plants. On wet soils, there 
may be a high proportion of rushes. E/I land is typically associated with fertile soil types suitable for 
a wide range of tree species, and will normally have a plough layer in the soil profile, i.e. a distinctive 
dark surface horizon in which organic matter has been incorporated with mineral matter. Vegetation 
on E/I land will typically be that associated with commercial agricultural use, e.g. pasture, grass-
herb, grass-rush, tillage crops.  

This land type may also include grass lands which have partly reverted to bracken and furze. Recent 
tillage land would also be included in this type. E/I land type does not normally require phosphorus 
fertiliser for successful tree growth. Enclosed agricultural land on midland fen peats currently in 
grass may require an application of potassium and is eligible to be considered as E/I land.  

E/I land can be considered for Grant & Premium Categories (GPCs) 2 to 8. The higher rates of 
premium associated with these GPCs reflect the existing levels of agricultural output forgone if these 
lands were afforested. 

 

Unenclosed/Unimproved (U/U) land 

U/U land is normally associated with peat soils or other poor soils and includes areas that have not 
been cultivated or brought under intensive commercial agricultural use successfully over a sustained 
period. These lands are generally used for extensive grazing and have low levels of existing 
agricultural productivity. In practice, almost all land not classifiable as E/I will be U/U land.  

The U/U land type generally includes sites with natural vegetation associated with heath land or 
peat land, e.g. Purple Moor Grass (Molinia caerulea),Cross Leaved Heath (Erica tetralix), Ling heather 
(Caluna vulgaris), Moss (Sphagnum and Hylocomium spp.), Cotton grass (Eriophorum vaginatum), 
Deergrass (Trichophorum caespitosum), Black bog rush (Shoenus nigricans), Bilberry (Vaccinium 
spp.), Sedge (Carex spp.), Bog Myrtle (Myrica gale).  The presence and distribution of certain species 
are indicative of a site’s low fertility.  Land which met the definition of E/I above at some point in the 
past but which has since reverted or is reverting to the original natural vegetation (excluding rushes 
/ bracken / gorse in fields enclosed by banks, walls or ditches) in most of the sward will also be 
classified as U/U land.  

As phosphorus is often deficient on U/U land, this land type will normally require an application of 



phosphorus fertiliser at establishment for successful tree growth.  

Former U/U land that has been modified (e.g. by ploughing, re-seeding, fertilising, by enclosing by 
fencing) since 1st January 2004 may not be classified as E/I land for the purpose of the Department’s 
afforestation schemes. 

U/U land can be considered for GPC 1. The premium rate associated with GPC 1 reflect the current 
low levels of agricultural output forgone if these lands were afforested. 

 

Lands not eligible for grant aid (under GPC 1 to 8) 

For the purposes of the afforestation schemes, E/I land or U/U land generally not eligible for grant 
aid under any GPC on silvicultural or environmental grounds include the following: 

 High elevation areas over 300 m above sea level in the west and over 400 m above sea level 
in the east of Ireland 

 Infertile blanket and midland raised bogs, e.g. vegetation predominately consisting of 
heather (Calluna vulgaris), bog cotton (Eriophorum vaginatum), deergrass (Trichophorum 
caespitosum-formerly called Scirpus cespitosus) and sphagnum, and also vegetation – often 
pool studded. Also containing sundews (Drosera rotundifolia) and Bog asphodel (Narthecium 
ossifragum)  

 Unmodified raised bogs. 

 Designated blanket and raised bogs. 

 Plots with rock outcrop and associated shallow soils in excess of 25% of the plot area. 

 Severely exposed sites and some sea facing locations. 

 All areas outlined in the Forestry Schemes Manual as being ineligible for grant aid, e.g. shell 
marl, sites which cannot be adequately drained  

 Sites not capable of producing a commercial crop of timber. The land must be capable of 
producing at least yield class 14 for Sitka spruce. The use of Sitka spruce as an indicator 
species recognises that other conifers may not achieve the same level of production on the 
same site. 

 Very poor U/U sites where a standard application of phosphorus fertiliser (e.g. 350 kg/ha 
GRP) at the time of establishment is unlikely to provide sufficient phosphorus input to bring 
the forest to full rotation. (A split application not exceeding a total of 400 kg /ha GRP would 
be acceptable instead, within the establishment period).  

 Sites where it is not practical to access or construct forest roads to facilitate the harvesting 
of timber to a suitable public road network. Cooperative roads and shared access routes 
may allow difficult sites to be considered for approval on application.   

 Non-agricultural land (e.g. golf courses, turbary). 

 

End 

 


